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Claims-made, Claims-made and Reported, Wrongful Act,
and Occurrence Policies

The following is an excerpt from a paper on “E&O and Professional Liability Insurance” by Walter E.
Brock, Jr.

Professional liability policies are often “claims-made” or “claims-made and reported” policies rather than
occurrence-based policies. Under a claims-made policy, a claim must be made during the policy period in
order for there to be coverage. Under a claims-made and reported policy, both a claim must be made
and that claim must also be reported during the policy period. A grace period may apply for claims made
late in a policy period. Coverage may also apply for claims reported during an extended reporting
period.

Note that in this context the term “claim” generally refers to the demand of a third party against an
insured for money or, in some instances, the existence of facts creating a reasonable expectation that
such a demand will be made. The term “claim” does not refer to a request by the insured that it be
indemnified by the insurer. This request (or an indication that such a request may need to be made) is
instead referred to as making a “report” to the insurer or as giving “notice” to the insurer. An
occurrence-based policy, on the other hand, typically covers bodily injury or property damage that
occurs during the policy period, regardless of when a claim is made or the claim is reported to the
insurer.

When a claim occurs depends upon the policy language, though some policies may not include a
definition for what constitutes a “claim”. Those that do include a definition are likely to include actual
demands for money (whether in the form of a lawsuit or not). Some may include actions indicating a
demand is likely, even if a specific demand is not made.

In American Continental Ins. Co. v. PHICO Ins. Co., 132 N.C. App 430, 512 S.E.2d 490 (1999), the Court of
Appeals examined whether a request for medical records by an attorney was a claim. The request for
records, by itself, was of course not a demand for money. Id. at 432, 512 S.E.2d at 493. However, the
policy at issue defined claim to also include “an act or omission which the insured reasonably believes
will result in an express demand for damages ... .” Id. at 433,512 S.E.2d at 492. Because the hospital’s
risk manager “reasonably anticipated an express demand for damages” once the attorney’s request for
medical records was made, that constituted a “claim” under the policy. Id. at 435-36.

The court similarly held in Gaston Memorial Hosp. Inc. v. Virginia Ins. Reciprocal, 80 F. Supp. 2d 549, 554
(W.D.N.C. 1999), that a request for medical records by itself is not a claim in the sense that it is not a
demand for money. However, a report by the hospital to the insurer that a birth with complications had
occurred, coupled with a letter from an attorney requesting medical records, was sufficient to find that a
claim had been made. Id. at 557.

In this same vein, the date upon which the underlying injury occurred is typically irrelevant for purposes
of determining when a “claim” or “report” was made. However, such date may be important when a
policy includes a retroactive date or a prior acts limitation.
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Walter Brock’s practice is focused on civil litigation and insurance law, with special experience and interest in
the following areas of practice: professional liability law and litigation, professional liability insurance, first
party and third party insurance coverage and bad faith litigation, property and casualty insurance, product
liability litigation, construction defect litigation, trade secret, non-compete, and non-solicitation litigation,
business and commercial litigation, breach of contract and unfair trade practice litigation, catastrophic
personal injury and wrongful death litigation.

Walter routinely litigates cases in the Superior Courts throughout North Carolina, including the North Carolina
Business Court, and in each of the three Federal District Courts in North Carolina. He frequently represents
parties in appeals before the Court of Appeals of North Carolina, the North Carolina Supreme Court, and the
United States Court of Appeals for the Fourth Circuit. He is admitted to practice before the United States
Supreme Court. He also appears before administrative agencies, including the North Carolina Department of
Insurance.

Walter is author of the book chapter on professional liability insurance in the LexisNexis Practice Guide: North
Carolina Insurance Litigation. He has organized and presented at seminars, authored articles, lectured,
moderated panel discussions and given trial demonstrations on civil litigation, civil procedure and evidence,
ADR and mediation, deposition preparation, products liability, insurance bad faith litigation, and insurance
coverage.

Walter has also assisted professional liability insurers in drafting and updating their professional liability
policies and endorsements.

Walter has served the Bar as President of the Wake County and Tenth Judicial District Bars, as a hearing officer
on the North Carolina State Bar Disciplinary Hearing Commission, and as a current State Bar Councilor
representing the Tenth Judicial District on the Grievance Committee and the Authorized Practice of Law
Committee.

Walter has been recognized by his peers for excellence in the practice of law as an elected member of the
Eastern North Carolina Chapter of the American Board of Trial Advocates and the Litigation Counsel of
America™, The Best Lawyers in America©, North Carolina Super Lawyers®, and Business North Carolina’s Legal
Elite.

Walter is a graduate of the University of North Carolina at Chapel Hill and the University of North Carolina
School of Law. Before joining Young Moore, he served as law clerk to former Chief Judge Naomi Morris of the
North Carolina Court of Appeals.
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